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IN THE SUPREME COURT CF INDIA
U O

CIVIL APPELLATE JUR

CIviL APPEAL No. 891 oF 2001
[Arising out of SLP (C} No. 3951 of 1999]

A.P. Bankers & Pawn Brokers Association .. Appaitant

Jersus

Municipal Corporation of Hyderabad .. Respndent

; ;
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Thié Appeal is against a Judgment date' 27% Ncvempber,
1998. : b :
Briefly statad the racts are ag follows | ;
The Appelléncs are an Assoclation of monay lendets and DAV
brokers. The Resgondent-Cprpor'atio;rnad i *ﬁ'e yeir 1972 ov a
Notification dateé 14%715% Aprll, 1€72, notified the business of
money iendais and pa‘.l'.m brakers as sne which requ red & poenca
under Section 521 of the h’yderabad pMunicipal Co poration Act.
-Havino 50 notified a iicencei fe‘eé of Rs.50/- was ch rged from ail
money. lenders and payn Srokéfs. At that tima no ~hallenge was

I
made t!b the Notification. Howaver, by anather Nof fication dafed,




.-

11t April, 1987, tha licence faas was enhanced from Rs.5C/- 2
Rg.500/- In casa of money lcm ing anc pa“'" hrokinz businots
?
and R5.200/- in case of money axchange cperavions.

The Appellants filed s writ petition in the High

. o if

Andhra Pradesh challenging the Notiﬁ‘ca tion dated il Apri,

1987, inter alie, on the ground that Section 521 did not

h

empower the Commissioner 1o notify the trades of maney

¥

lending and pawnhro‘kmg 35 being trages for which & hcence i3

~ necessary. The Writ Petstion came to be dismissed by & sing:e

" Judge of thé High Court on 18" of Febrggry, 1554, The single

Judge, inter alis, held that the musiness of money lending snd
pawn broking were dangerous to property in th'g sense that they
mvglved a‘rlsk to property of the persons who hypcthecaté‘ the
sarije with the mcnéy lenders and that having regaigé o the
ménner in which and the circumstances under' which - such
business Is carried on they are likely to cr‘eaté;nunsance.

Against the judgment of the learﬁed! singie judge. e
Appeltants filed an Appeal. The Appeal came to be a:smisséd (3%

the impugned Judgment dated 27" Nevember: 16¢8. Bv the

impugned Judgment,, the learned Judges have dis-agreed with .

the smqre Judge and heid that the business of money iendging oF

pawn broking is not dangerous to property. They  have,
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howaver, held that these 3re cperaticrie

<

creats a nuldance inter slig on the failewing roasoning:

~F

“Approaching the term in he background <!
the above meanings and deflnitions, more esbecialiy
the concept of "nulsance in fact'/"nulsance pev
sccidens”, one can say thet running
tending or pledge shop is likely to creats nuisance
the residents of Jocality at timss. Let us take a Cas

£
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where such a shop is’ set up in the ihick ©
residential locality inhabited by rniddie class and pne
families and the proprietors resort to advertisemsiil
and other types of canvassing so 2s (o lure the
vuinerable sections of society {0 boirow rpoacy at
high rates of interest by pledging the jewellery and
so on. A wsection of population residing in that
focality may feel anneyed or entertain a feeling of
insecurity. The activity of pledging and money
lendihg on security ¢’ articles—held pridcigus the
farnilies may affect the susceptibilities of the fatviiiy
members and other residents ¢ the iocality. The
ramifications or the Impact of the business may not
necessarlly be confined within the precincts of the
shop, but It may stretch beyend that ang percoiale
into the day to day life strezm of the residents of the
locality. :
Lat .us take ancther example which ¢
holds good nat only for the money lender's shob, A
also for any other trade ir 3 City. Suppesing the
shop is set up at @ crowded piace, just adjacent 10,
1

I sl 1 13
. and the pursuit &

or encroaching on the foot pau
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the business lnvolves visits by large number of-

customers. It is likely to cause opbstruction o
inconvenience to the passers-by. Thus, the location
of a money lending or pawn broker's shop Mmore
often assumes good deal of importance. Viewed
from this angle, the possibility of a professioné!
money lender's shop “causing nuisance in SOmMe
degree or the other cannot be ruled out. It may not
cause 1uisance at all times and in all focalities, bt
under certain situations cf circumstances 0fF at
rertain times, the running of such shep is likely to
create nuisance to a section of members of public.
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“That ic enough to'justify the f
by the commissioner. As
Court cannot substitute
whether a particular

create nuisance.
the satisfaction that the trade
create nuisance elther by |

the manner in W

ought to be confiped wil
indicated above.

i

consideration is whe
Section 521 of the sa
pawn brokers only run

issued by the respondents.

section S21 reads as follows :
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.(c) keep, In of upon any DuMHGNg INtended for of

used as a dwelling or within fifteen (et of OUSE
puilding, cotton, in pressed pales of boas oOf
joose, in quantity exceeding four cvils;

(d) keep of allow to kept in or ypon any premises,

horseg, cattie of other four footed animals -
for sale;

(iiy, for letting out on h?re;

4 i g
(i) for any purpese for which any charge is
made or any remuneration i recelved; or

(iv), for sale of any produce thereof;

(e) carry on, aliow to be carried on, in Of upén any

premises -
Y any of the trades or operationé_;ennected
; with trade specified In-Rart IV dﬁ*s,cheduie
lpl; > :
(i) any trade or operation which in the opinion

of the Commissioner s dangerous to life,
health -or property, of ficely to create a
nulsance either from its nature, of DY
reason of the manner in which, of he
conditions under which, the same, 1507 is
_ proposed o ke carried on; :
carry on within the city or use any premises for
the trade or operafion of a carrier.

: 2 } ~
(2) A person shall be deemed to have known that a
trade or operation 150kt Lhe opinion ol the
Commissioner, dangerous of likely to crreafe a
nuisance within the me=aning of paragraph (i of
clause (e) of sub-section (11}, after writren notice to
that effect, signed by the Commissiopei has e

served on such person of affixed to 'r.h'c[z premisas to

which it refates.
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2) A person chall be deemec tc carry on orF tomtiew
to ibe carrled on @ trade or aperation within e

maaning of paragraph (i) of clauca (@) of sub-
section (1), If he does any zct In rurtherance of such
trade or is in any WwWay angagea of concarned therain
whether as principal, agent, clerk, master, servant,
workman, handicraftsman or otherwise.
(4) It shall be in the discretion of the Commissioner -
(a) to grant any' license referred to in sub-s=ction
(1) to such restrictions or conditions, if any; As
he shall think fit to imposg; or :

(b) to withhold any -uch iicence.

T
{5) Every person to whom a licence is granted Ly the
Commissioner under sub-sectien (3) shBf keen such
ticence in or upon the premises, if any, to which it
relates. -
(6) Nothing in this section shall be deemed to appty
to miils for spinning or weaving cotton, weel, silk, or
jute to any other large mill or factory which the
Commissioner may, from time (¢ time. with the
approval of the Standing Committee = speciaily
avempt from the operation thereof.” .

It is adrmitted IEGEEHRE Notification  is under Cection
A e

521(e)(il). Section 521 provides for "certain things o
V ’ .
|
kept and certain trades and operatichs rjct ¢ be camiad ¢on
1

without a licence”. Sub-section 1 starts with the words "&xX

under and in conformity. with the terms and conditions of @
} T 2 toad 7 TR iy L e o b g kel 5 Pl A P el T
treence Gkanied by the Commissioner. THUS Uie Wi puiivos

Af Soction 521 15 to ensure that the Commissioneris in & o e
4

to reguiate the trade or operaticen or to prevent (Lnn g b

ay be

heing kept except on certein terms and conditions, wiich 5

> Mot e = 4 A n
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v follows that &

fixed by the licence. t, therefore, automaticaily
there are no terms and cenditions wehich can be Enasiss Y
Commissioner or the Municipali

or operation then even if the ‘Commissionar ig of tha oOpinioh i

that trade or operation is ¢angerous to i

or that it is likely to create @ nuisance he would not pe abig w0
- el P o deiniae =
i Sveil.g

regulate or_;‘control that trade or eperatucn. Ineistence ¢ 4
a licence, in such a case, would be a useless formality and wotid
not be authorised by Section 521.

[t is with this view in mind thet this Court haed on 237 of
January, 2002 called upon the Respondents ‘cu'produce & licence,
which had been issued to monay ienders and _L;awfn Livkes.
This had been done with a vi=w to. see wileiher Gigle was auy
term or condition which couid be impos&d oy thE!ReSpun—antzs G
money lenders and pawn brokers. | 5

AL this stage it must also be mentioned that cr:e Lrage and
operation of m¢ sey lending and pawn broking 1s controlied ana
governed py other ActS }and other La'ws like the Ancud Pracesn
Money Lenders Act, ‘the Andhra fradesh Pawn Srokers Ack, @i
Gosiaibierns m\.c‘ -anditions nn the PSS 0f

Thase Agisilay

which such wade of sperations rouid he carnied an Tn yna

Hyderabad Municipal Corporation Acr there s A0 ot e
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ampowering the Respo‘ndents to either carry og:t inepecticone 27
to take any measures to ensure that such tradja and eparaticns
are run properly and that exploitation is avoided. This aspect
has been notice& by the High Court In the \mpugned:‘u*’gment.

In pursuance of the direction issued on 239 of January,

2001, a copy of the licence issued by the Respondents had been
produced. On a perusal of the licence it was clear that there was
not a single term or condition, in that\icence} wfhich could appty
to this trade or occupation. It_was, howaeve}, sought to ve

A

submitted thaf there were blank spacés pr‘ovided in the iicence.
| . ;
1t was Eubmitted that in those blank sé)aces the terins and
~onditions regulation such trade and operétions were nand-fiied
before a t}cence was lssued. This ora submission wa’s-‘denieé vy
the Appellants. The Appeliants pointed out that nio jicence was
helng issuad aqd that all that Qas bémq don'é was a2l 3 receii.
for the licence fee Was being is;sued. Counsel for -inée
rRespondents was asked to verify this fact and let Nis Court
know what thé correct ppsizi_on was.
\"Nritten submissic s have since peen fiied. In the wniten
SUbﬂ’f_;;SiOﬁS it Is admitted tﬁat no hcence is beng issuad fe the
i ¢ -

members of the Petitioner Association. 1t is a0W admirted that

only receipts for the fees collacted are igsued. Wow it is sough?
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to be stated ghat on the ceceipt i€ 15 ctamped rh3t "€

chould be kept clean. it I now gratec thét v

the extent of deciding the j0catior, maintenance 9

and regu\aung noise pollution. These aie naw polnts

|
for the first tlme in the written submission. U'ptiu now
i

has been chat the Commissioner was of the' optnidn tha

particulari‘trade or operation Was gangerdus o life oF S ety 29
eate a nu»sance i.e. under Sect!uﬁ 521(e)ii)- Mainienante i

cleanliness deddmg {ocation and regu&ating nolse poliution would

not fall within Sechon 521(e)(i)- Also factually itghos not been

shown how deanlmess is ensured Of xo‘.acaon is peing contil e
py means of hcence There IS also ao expianatiof as to how Eneb

is sougnt o e

I
py whati term or condition noxse poliution

regulatéd. In the receipt jssued thers is no reguialiof

nolse poltution or locadon
|
Faced with this posiion Mr Nagesnwar Rao r‘eueo upot the

case of Chief Constable of the North Wales pouce V Evans 1902
141, RV mad:o Authority. €X parte Buh anemer 1997

561, M.A. Rasheed R Ors ve. Jhe: Stare of Keraid

All E.R.

AkdaE %
1974) 2 ccC ohs a8 rarayan Govind Gavéte & Ors. Vs

! s@qarcing
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State of Maharashtra & Ors. (1277) 1 S.C.;C. 123. Baszed on
thesa authoritlas it is submitted that t.‘{o opinien of the
Commissioner as to whether any activity Is d%ngero.us or is likaly
to create nixlsance Is a sub}ective opitiion. He submits that
judicial review in such a case is very limited and the Coust wéu?d
not substitute its 'opinion for the opinion of the ‘Commilssioner.

There cen be no dispute with the legal propesiticn. However ths

opinion has to be based upon some relevant material. In the

!
present case no materfal has boen placed before us to show on

oy o o
what basis the Commissioner considars suck pusinesses tu- Le

dangerous and are likely to cause nuisance. piore importantly i

Eas not been shown how such ‘trades an;)' oc;:upatign- aie
regulated by the Respondent, The only clrcumsitani:es are thuse
extracted above from the impugned Judgment. ___Hmowever, L is
not shown or averred that &ll shops are n residentiai ‘areas
inhabited by middle class and poor famiiles or that all members
of the Appena.nt Assoclatlon Issue 'adver_'tisements or that ali
shops are In crowded areas. ‘If one or two or some shops are se!

up on the thick of a residential locality inhabited by micdie ciass

or poor families or set ur in a crowded place or issue an

1
“,:

et
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e evimstmmeraguis ware =

advertisament, tha entlre tracde or occupation cannot be tormed
to be dangerous to life, health or property of likely fc craats 3
aulsance. To be noted that the opening par of Secticn S21 183
of "trades and operations”. Similarly Section g2i{e)li
f trades and operations. Hoviever, Section 521{e)ii) 4385 s

sh

a
O

b
Cr
Ll
¢

2
al
L
i
by 1

word "trade or occupatien”. Thus if

set up in crowded areas ofF recuire any regu ulation, then i Wwouts

be o matter for regulating that porticular shop or those avticuiar
; Y = B

<hops by laying down approprizte conditions. Mereiy because @

pawn brcker or @ money 'ender is likely to set up @ shice in tie

thick of a residential locality or in a crowded place wouid og no

ground f for the commissloner to come to & cdnciuslon that the

c "
entire trade or occlipation of monev lendmg and p'm’gn@om St
L

danger~us or likely to create- n‘ulsance. It Js cianfiec that his

Sty

v~

Court is not saying that the Commcﬁsion,er ca@h@c ynder Secuon
y i : : =
521(e)(il) Notify 2@ iparticular trage or operauon. L.e. jnciuge al
:recns carrying on that particutar trade or operation.

in this view of the maiter we are of the opinion that the
: ,

lmpucned Judgment cannot be sustained. The same IS

L et AT | oecsid

nffm’dlngu\/ set as:de nne Wwrit Petition of the Appeilants is

aHowed L TR

L e
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Tire Appeals stands disposed of accordingly. Thare st

e no Qrder as to costs.

' T s |
(A.P. MISRA} 1
@ . 9',,' % ?*\_}'
PR =URES B ’!
(S. N, VARTAVA) ;
ney Delhd, g _
March 2, 2001.
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