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O.FP.No. 13837 of 2003 V
Dated this the 25th day of June., 2004

JUDGMENT

The petitioners 1 to 3 are assocciations of money

lenders working in various parts of the State. Petitioners 4

and 5 are licenced money lenders. This Writ Petition 1is

filed by them challenging column No. 7 in Form A of the

Kerala Money Lenders Rules, which provides for production of
solvency certificates for grant of money lender & licence.
The sald form was 1ntroduced as per the newly introduced Rule
22z of the Kerala Money Lenders Kuies.

2. The brief facts of the case are the I[ollowing:
Section 3 of the Kerala Money Lenders Act mandates that every
money lender shaill obtain a licence to run his business.
Section 4 of the Act deals with grant and refusal of
licences. Sub-section ({ZAj thereof provides that every
licensee shall depqsit the amounts shown in the table te that
sub-section by way of security in the Government Treasury.
Section 1iA empowers the licensing authority to demand
additional security. The additional security can be in the
form of deposit in the Government Treasury, banik guarantee,
surety bonds etc. The petitioners have no grievance in
remitting the security as provided under Section 4{ZA}) or the
additional security under Section 1iA. They were running
their businesses after giving the security as provided under
Section 4{2A) and the additional Security demanded under

Section 1LiA. While 80, a new Rule 22 was introduced and
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along with that a new Form A was also introduced ﬁmﬁﬁﬁf‘is

produced in the Original Petition as Ext.Pl. Column 7 of-the
newly introduced Form A mandates to give detaiis of the
solvency certificates produced. Form A is meant for
application for grant &f money lender’'s licence. Form AA
deals with the application for renewal of the licences.
Coiumn 4 of Form AA algo prescribes the details of the
solvency certificates to be sroauced. On the strength of
that new prescription, the licensing authorities are‘
directing the money lenders to produce solvency certificates,
apart irom. those necessary under Section 4{2A) and sSection
LIA. In the above background, the petitioners have moved
this Court, challenging the new prescription contained in
Form A and Form AA.

3. According to the petitioners, by introducing a
new column in a form, additional liability to furnish debadds
-of solvency certificates, carnot be fastened on the money
lenders. it i a matter concerning legislative policy, which
can be done only by the introduction of a substantive
provision in the Act. Even assuming, this can be done by an
amendment to the Rule, clause 7 in Form A and Clause 4 in
Form AA do not prescribe, for Wwhich amount the solvency
should be given. So, the licensing authorities are demanding
simply the production ot sclvency certificate. The
petitioners have produced Ext.py aiong with I.A. No.3ii5/04.
Une of the money ienders have been told by the said

communication that his application for licence is incomplete
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due to several reasons. One of them is

is not filed”. The recipient of that notice is unaware as to
for what amount he should produce soivency certificate. it
18 also noy clear under which provision of the Act, the said
demand is made. ’
4. 1 heard the learned Govermment Pleader ifor the
respondents also. It is submitted by the learned Government
Pleader that the licensing authority is competent to demand
&‘ additional security. @ither in the form of soclvency
certificates or otherwise under Section i1iA of the Act. in
exercise of that power, this communication is issued.
5. I find considerable force in the submission ol
the petitioners. The liabillity to pay security or additionai
security can be imposed onivy by introducing a substantive
provision in the Act and not by amendment of a form.
Therefore, the columns 7 and 4 in Form A and Form AA do not
create any additional liability. They are only meant to give
the details of the solvency certificate which the licensee
nas already furnished by way of security or additional
security. That 15 the reason why the amount regarding
solvency certificate to be produced is not mentioned in those
columns. 1If 1t was a new liabilitvy created, it should be
supported by a statutory provision and the amount would have
been specified aiso. Any other interpretation coulid make the
above prascription ae ultravires for want of corresponding

enabling provision in the parent Act and also for vagueness

in as much as there 18 no prescription of the amount.
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Accordingly, it 15 declared that by viriue oI Ui

introduced Form A and Fors AA, no additionai solvency

certificates can be demanded¢ from the money lenders. 1i is

-~

clarified that the iicensing authorities are cowpetent TO

demand security under Section 4(2A) or Section 1iA of the

ACT.
The Uriginal Petition is disposed of as above.
gct/"
K. BALAKRISHNAN NAIR,
JUDGE
mbu
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ORDER ON C.M.P.NO.23386/2603 AND 1.A.NO.315/720064

IN O.P.RNG. 13837/2003V

DISMISSED
25-06-2004 SD/ K. BALAKRISHNAN NAIR, JUDGE
APPERGIX

PETITIONER'S EXHIBITS:

EXT.PL1; cory OF THE NOTIFICATION S.R.O.483/2002
0T.20-05-2002 ISSUED BY THE GOVERNMENT OF KERALA
DT.20-05-2002.

EXT.P2 COPY OF THE NOTICE NO.AL. 3401/2002 DT.5-11-2003
FECFIVEJ 8Y ONE OF THE MEMBERS OF ASSOCTATION FROM THE
AUTHORITY DIRECTING ¥0 PRODUCE SOLVENCY CERTIFICATIE.

/TRUE COPY/
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